
3TGQ cfd (3rt) cfiT anrziza,.:,

Office ofthe Commissioner (Appeal),

#ha flu ,el el, ~ 3ITTI cfct fot .Q , 3-1 t; di&I 61 1a
. .:,

Central GST, Appeal Commissionerate, Ahmedabad
sf@l sraca, rsra mrif, 31Fara13) 3znrar 3cs&9.

CGST Bhavari, Revenue Marg, Ambawadi, Ahmedabad 380015

"E@o26sos06s- 2aha079263os136

ATION
AX

MARKET

«ores srg.l.TT

,. """'-' File No : v~(ST)33/EA-2/Ahd-South/2019-20J1s 'k r ;}- I " I c;rO \

~ 311l1C>i ~m..cm Order-In-Appeal Nos._ AHM-EXCUS-001-APP-47/2020-21

~--IT,h Date : 28-09-2020 \i'fm ffi c#r TIRror Date of Issue I .3 /; o/ 2- 0 2- 0

ft 3/f@arr sanr orrga (r#a) err nRa

Passed by Shri. Akhilesh Kumar, Commissioner (Appeals)

0 ,r Arising out of Order-in-Original No CGST/WS07/O&A/OIO-05/MK/AC/2019-20dated
04/02/2020 issued by Assistant Commissioner, Div-VII, Central Tax, Ahmedabad-South.

r 37j)caaaaf aara vi u Name & Address of the Appellant/ Respondent

M/s Thousand Islands Hotels & Resorts Private Limited,
Sha path-IV, 5-sTH Floor, Prahaladnagar, S.G.Highway, Satellite, Ahmedabad.

<TJri anf@a gr 3rat 3mer sriihs arra aar & at as st 3rsuf zqenfRenf ft any T; Fm rfela7h at
31lfrc;r <TT T'{~le'fUJ 3-lWc;,'f mw, cox "flcITT'IT i I

Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :

rd awl urrlrvr an4a

Q Revision application to Government of India:

(1) ;;: an yea 3rf@fr, 1gg4 #t err 3r# aag mg mraai a i q)a nt at u-ear a gem ucra
iafa yr 3r4aa 3rft #fa, taal, Ra +iana, zua R@qt, aft if>r, Ra tu aa, ira mf, { fee
: 11 ooo 1 ;(, ,t\'i ,:nr--fi mim; 1

(i) A revision application lies to the Under Secretary, to the Govt of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) 'l:l!i°:- 1llc-l cJ5l i3W'I a ma i Ga# zgrR arum fat quern za arr araT a fa4t quern a
awe7uN ii nut Gar W, mf i, a fa#t wear zar averark as fan4t aram a fa#h suer # gt "ITC'! c#f ~ m
cITTFf ~ ·r_:' 1 I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing ofthe goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country or
territory outside India. 'l!ci ~

CEHTr,

../6 ., ~
• 0 ,.

P' " ...

"\v .
:IO 1,: •O •



() mt a are Rh#t rg u fuffa ma -ix m ,:rrc;r faf#fur ii uz3hr zrca ma u snra grcen #
Ra #k ari ii cl and an f@ftz zu vetRuff ?j

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India o( •
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(11) 4f? a anr qua fhv Ra 'l-Tmf cfi <-rIBx (~ m~ <ITT) A<1m fcl,m <Tm ,:rrc;r 'i?r I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

Jil;,:r \l(CJ1c;rr cn"r '3Nlc;rf ~ q'; "T@R cJ'; ~ urr ~ cfifuc l'fPi!f 6 nu{ & it 'a arr uh g arr vi fa
'.f.lll~cJ> 3~ crr1 . 3m cJ'; am tffffif cr'r ~ tR m oflG ~ fcITTr~ (.f.2) 1995 'cfR"T 109 am~~.~ "ITT 1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products under
the provisions of this Act or the Rules made there under and such order is. passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
Acl, 1998.

(1) qRfmnea ye (3rft) Para), 2001 a Ru 9 cfi sifa Raff{e qua in zg--s at ,Ruf , hfa amr #k
uf Gar?r fr Rita ct'r=r l'fffi fl gr-srr vi al m?gr #t at-at ufit # mer Ur am4ea fsu Ga

mnR?g1a mer tar z. nl 4&zrsff 3fuim 'cfR"T 35-~ ~ ~ t#J" cfi "T@Rpd # mrr €tr--6 Tr
,;\) 1.1rcr 1ft l;'r;.fl- 'r:fff%1Z I

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order Q
sought to be appealed against is communicated and shall be accompanied by two copies each · ·
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) j,rf,);-;p, ;;11-fic:-1 ~ x-lT!/..T uIBT ica a vq lgq} zq Ga a 6T clT m 200';- i:ffR:r "T@R ctr~ 3lR uIBT
+t+ ml Grag vnet it at 1o0/- 6t ta «yrar #t ugy

Tt1A revision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

Appeal !o Custom, Excise, & Service Tax Appellate Tribunal.

(1) kJilf ~~ 3-T~. 2017 ctr 'cfR"T 112 q'; 3Tc'f'lTif:-

Under Section 112 of CGST act 2017 an appeal lies to :-
0

(q;) :T<'Ji :~:fRN i:r[M-q 2 (1) en T-f ~ ~ cfi 3:rc;rrm cBl' 3flfrc;r , 3TCfu;rr a# mm ii #hr zrca, #k4hr
uwia zca gd &hara 3fl4ta mznf@erau (Rrbz) at ufa et#tr #)fear, 1sarar 2° mr,
rgrnf sraa ,31aT ,fer6a,37017ala -380004_,

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar; Ahmedabad : 380004. in case of appeals
c(l·,er than as mentioned in para-2(i) (a) above.
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Tl,_, appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against (one
wl·iich at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where
amount of duty / penalty / demand I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac ,
r,=::,;)ectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate pubJic sector bank of
th(; place where the bench of the Tribunal is situated.
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(3) zf gu am2gr i a{ pa an?sii aarr sh & a re)a pa oiler a fg pl mr grar ajar

iw [hut unar a1Reg g qz cf) sta g sf fa frear rt arf aa fg zrenferf 3r4h#ta
-;-;•; ;.i rrfmnx1Tf at a 34la m tu var at va ma fhururr &j

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case. may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each. ·

(4) irzr yen 3rf@/Ra 497o zrr igfr #t 3rgqP-1 # siaf Reiff fag3ri sad m74a zut
pi 3:£2r zuenR,f [fu qTf@rat am?r i r@ta at ya 4fa u 6.6.so ht ar znzrza ye
Re rut &in a1fey

Ci,•.3 copy of application or 0.1.0. as the case may be, and the order of the adjournment
auihority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the
court fee Act, 1975 as amended.

(5) z·ail vii~@rr mai at fiarutaar frn:r:ff cB1" 3j ft eat 3nrffa fnT \JITill % \i'll" xfli:rr ~.
iw·4ri sma gye vi ara r4ht1 nn@raw (aruffaf@e;) fr, 1oe2 ii ffeg ?

P.tL~ntion in invited to the rules covering these and other related matter contended in the
Q Cu3loms, Excise & Service Tax"Appellate Tribunal (Procedure) Rules, 1982.

(10) # gy=an, au sq(ad z,es gi hara 3r4)#tu =nznrf@raw1 (frezc), sf r4la #
,,-.,·'·i.!f J"'.TJT (lknrnnd) ~ is (Penalty) cnf 10% qa sa a 3raf kif, 3f@sacas 1o

,i,:,:; :;:iq-Q" t !(Section · 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

(11)
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(iii)

U. (Section) us nDhazrfrffRa «if@r;
(ii) ~~~C: sfifsc cfi'r ufil";

hz rqaui afr 6 # rza2ruf@r.
es rz ran'if 3r4hr' iiug ua starst aaar ii, 3r4hr' afa ah a feeua gr acar fararr?

,, l C'\ I 3

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
i\(..:;:sllate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
sl1c:!I not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition for
fi1i: .•J appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83
1:; :_;ection 86 of the Finance Act, 1994)

U: ,d :n Central Excise and Service Tax, "Duty demanded" shall include:

(vii) amounf determined under Section 11 D;
(viii) amount of erroneous Cenvat Credit taken;
(ix) amount payable under Rule 6 of the Cenvat Credit Rules.

r gr 3rzr # f 3r mftJm #aar szi srca 3rrar area zI GOs faa1fa t at air ft arr gra.:, .:, .:,

c); 10% rw:rs r 3il szi #a avg fa(fa t as ciUs c); 10% 3rJ@iaf tR cfi'r ";;IT~ ~I
.:, ' .:,

6(1) In ,·iew of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty ci,.:manded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute.··

II. P.,ny person aggrieved by an Order-In-Appeal issued under. the Central Goods and Services
Tax Act,2017/lntegrated Goods and Services Tax Act,2017/ Goods and Services Tax(Compensation to
states) ;~.c'..2077,may file an appeal before the appellate tribunal whenever it is constituted within three
months rm the president or the state president enter office.

. ------·-··--



ORDER-IN-APPEAL

This order arises out of an appeal filed by the Assistant Commissioner, Central GST, Division

VII, Ahmedabad South (hereinafter referred to as the 'appellant') in pursuance of Review

Order No. 29/2019-20 dated 04.02.2020 passed by the Principal Commissioner, CGST,

Ahmedabad South against Order-in-Original No. CGST/WS07/O&A/OI0-05/MK/AC/2019-20

dated 25.10.2019[hereinafter referred to as 'impugned order'] passed by the Assistant

commissioner, CGST, Division-VII, Ahmedabad South [hereinafter referred to as 'adjudicating

authority'] in case of M/s. Thousand Island Hotels and Resorts Private Limited, Shapath-IV, 5

gTH Floor, Prahalad Nagar, S.G.Highway, Satellite, Ahmedabad [hereinafter referred to as

'respondent'].

\
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2. Facts of the case, in brief, are that the respondent is registered with the department

having Service Tax registration no. AADCT5907BSD001 and providing and receiving services viz.

Architect Service, Works Contract Service, Manpower Recruitment/Supply Agency Service na O
Hotel, Inn, Club and Guest House Service defined under erstwhile Section 65 (105)(p), Section

65 (105)(zzzza), Section 65 (105)(k) and Section 65 (105)(zzzzw) of the Finance Act, 1994

respectively. The detailed scrutiny of the records of respondent was conducted by the

departmental officers and it was noticed that the respondent has received various taxable

services from various service providers during FY. 2012-13 to 2014-15 while involved in

construction of a Hotel Project in Sasan, Gir Forest, Gujarat. Further, the respondent being a

company was liable to pay the Service Tax on the services received under Reverse Charge

Mechanism, mainly under Works Contract, from the propriety firms as per Notification

30/2012-ST dated June 20, 2012. However, instead of following the laid down procedure of

Service Provider and Receiver paying 50% of the Service Tax liability each, the 100% tax liability

was borne by the Service Provider. A SCN vide F.No. WS07/SCN-09/O&A/1000 ISLANDS/17-18

dated 22.03.2018 was issued to the respondent by the department wherein total Service Tax

demand of Rs. 7,47,276/- under proviso to Section 73(1) along with applicable interest and

penalty under Section 76, 77 and 78 of the Finance Act, 1994 was made. The demand was

dropped by the Adjudicating Authority vide the Order in Original No. -CGST/WS07/O&A/OIO-

05/MK/AC/2019-20 dated 25.10.2019. The adjudicating authority bas relied upon the

judgement of Hon'ble Tribunal in case of Lilason Breweries v/s Commissioner of Central Excise

[(2010) 24 STT 279 (CESTAT, NEW DELHI BENCH)] and Umasons Auto Compo Private Limited v/s

Commissioner of Central Excise, Aurangabad [(2014) 42 taxmann.com 347 (Mumbai-CESTAT)].

3. Being aggrieved with the impugned order, the appellant department has filed the
instant appeal. The ground of appeal preferred by the department are as under:

·

. a. There is nothing on record to prove that the said Service Providers had paid
dES,3@3,: 00% Service Tax on the services so rendered to the assessee. Thus, the plea of revenue

e

I
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n utrality and reliance on case laws of M/s Lilason Breweries and -M/s Umasons Auto
C mpo Private Limited is entirely misplaced;
b The Service Recipient i.e. Respondent being a private limited company was liable

pay 50% of the Service. Tax payable in respect of the service portion in execution of
e Works Contrat;

If the Service Provider paid the tax liability in addition to 50% then he was free to
im refund of the excess payment.

4. The Respondent has vide letter dated 21.09.2020 submitted written submission as well
as cross-bbjection with regard to appeal filed by the department. In the above mentioned
submission, the respondent stated facts of the case and made reference to the various case
laws.

5. Personal Hearing in the case was held on 22.09.2020. Ms Pranali Thakore, Chartered

Accountant, appeared for hear,ing on behalf of the respondent. She reiterated submissions

made in cross-objection.

0 6. I have carefully gone through the facts of the case available on record, grounds of

0

appeal in appeal memorandum and submissions made by the respondent at the time of

hearing. I find that the issue to be decided in the present appeal is whether the respondent is

liable to pay Service Tax as recipient of service under Reverse Charge Mechanism in terms of

Notification 30/2012-ST dated 20.06.2012 under the category of Works Contract Service even

when the entire tax liability has been discharged by the service providers. The demand pertains

to Financial Years 2012-13, 2013-14 and 2014-15.

7. It is observed that the government has vide Notification No. 30/2012-ST dated June 20,

2012 fastened the liability of payment of Service Tax on the service receivers under Reverse

Charge Mechanism. As per the said notification, w.e.f. 01.07.2012, the service receivers were

required to discharge 50% of the Service Tax liability in respect of Works Contract Service. In

the case at hand, the respondents, being a Private Limited Company, were supposed to

discharge 50% of the Service Tax in respect of services received from firms in question namely

M/s Radhe Construction and M/s Darsh Techno Skill. However, it ls observed that the invoices

raised by the service providers, who are proprietorship firms, to the respondent, who is a

company, 100% of Service Tax has been borne by the service provider.

8. It is further observed that the rationale behind Reverse Charge Mechanism was

explained by CBEC in para 12 of the letter D.O.F. No. 334/1/2012-TRU, dated

16.03.2012 which reads as under:

"12. It has been noticed that a number of registrants collect the tax but do not

pay the same to the Department. This is a serious loss of the revenue even though the

~ liant section at the recipient end is often not benefited. To ensure proper
me,

n, while not inconveniencing small business, a new scheme is proposed to be

ced."



9. It is observed that the Adjudicating Authority has observed under Para 20.4 of the

impugned order that the Service Provider has paid up the total Service Tax liability including

that of the respondent. The relevant portion of the order is reproduced verbatim:

"However, in the instant case the service provider of the said assessee has

borne 100% tax liability and the said assessee makefull payment ofService Tax

to their service provider. Therefore, I find that the demand ofService Tax again

under partial reverse charge would lead to double taxation. I find there is a

revenue neutral case and there is no loss ofrevenue to the government because

government has received entire amount ofservice tax on services renedred. 11

9.1 It is also observed from the SCN that the relevant invoices mentions tax liability and there

is no dispute that the same was paid by the respondents to the service provider. Under the

circumstances, the contention of the department that there is nothing on record to

substantiate payment by service provider lacks support both on facts as well as judicial

pronouncements. Some of them have been relied by respondents in their cross-objection.

10. It is apparent from the case records that the respondent was liable to pay 50% of the

Service Tax liability under Reverse Charge Mechanism as Service Receiver but they did not

discharge their tax liability. Instead, the Service Provider has discharged their tax liability.

Hence, it is observed that the appellant has not followed the procedure prescribed regarding

discharging of Service Tax liability. However, this procedural lapse does· not fasten the liability
of Service Tax payment on them.

11. I find that the case law of Transpek Silox Industries Private Limited v/s Commissioner of

Central Excise, Vadodara-I [2018(17) G.S.T.L. 434 (Tri.-Ahmd.)] is squarely applicable in the case

at hand. The Hon'ble Tribunal, while setting aside the demand in that case, had observed that

in a case where Service Provider pays 100% of the Service Tax, the Service Receiver is not

required to pay the tax as it would result in double taxation. The order of the Hon'ble Tribunal

has to be followed as judicial discipline.

12. In view of the discussions made, I uphold the order passed by the Adjudicating Authority
and appeal filed by the department is rejected.

13. The appeals filed by the appellant stand disposed off in above terms.

%
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Poca-$e,) =to .
Commissioner ( Appeals)



Attested5
(M. P. Sisodiya)

Superintendent (Appeals)

Central Excise, Ahmedabad

By Regd. Post A. D

M/s. Thousand Island Hotels and Resorts Private Limited,

Shapath-IV, 5.8" Floor, Prahalad Nagar,

S.G.Highway, Satellite, Ahmedabad.

Copy to:

1.

2.

3.

4.

6.

The Pr. Chief Commissioner, CGST and Central Excise, Ahmedabad.

The Commissioner CGST and Central Excise, Ahmedabad-South.

The Deputy/Asstt. Commissioner, Central Excise, Division-VI, Ahmedabad-South.

The Deputy/Asstt. Commissioner (Systems), Central Excise, Ahmedabad-South.
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